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BEFORE KING, C.J.,, CHANDLER AND ISHEE, JJ.

CHANDLER, J., FOR THE COURT:
1. David Turner was indicted for third offense DUI for operating a motor vehide while under the
influence of intoxicating liquor and under the influence of any other substance whichhad impaired his &bility
to operate amotor vehicle in violation of Missssppi Code Annotated section 63-11-30(1) (Rev. 2004).

After ajury trid, Turner was convicted and sentenced to serve five yearsin the custody of the Mississppi



Depatment of Corrections, to pay a $2,000 fine and court costs and to undergo drug and alcohol
treatment. Turner appedls, arguing that thetria court erroneoudy denied hismotion for aJNOV or anew
trid and erroneoudy denied his proffered jury ingtruction on circumstantia evidence.
2. Finding no error, we affirm.

FACTS
13. On the morning of August 26, 2002, Officer Robert Riggs withthe Horn Lake Police Department
responded to adispatch advising him of a possible intoxicated driver traveling southbound onHurt Road.
While Officer Riggs was en route, a dispatch advised him that the vehide had stopped on Hurt Road.
Officer Riggs arrived at the scene at 6:26 am. He observed a white van in a drainage ditch located
approximately ten to fifteen feet from the shoulder of the road. The van wasleaning over on its Sde and
had aflatire. Thereweretire tracks approximeatdy forty yardslong leading from the roadway to the van.
The road and ground contiguous to the road wereflat, dry and smooth, and the ditchwasthe only obstacle
inthe area.
14. Officer Riggs approached and saw Turner inthe driver's seat, but could not see whether or not the
van'skeys wereintheigniion. He asked Turner to exit the van. Turner did so, and as he walked around
the van he leaned on it for support. Turner stated repeatedly that he had aflat tire, that he was trying to
get home, and that he had someone coming to pick up the van. Officer Riggs extracted the keys from
Turner'spocket. Officer Riggssmelled dcohol on Turner's breath and noticed that his speech wasdurred.
Officer Riggs asked Turner how muchhe had had to drink. At first, Turner said he did not know. Upon
further quegtioning, Turner stated that he drank the night before and that morning, but he did not know how

much.



5. Officer Riggs cdled Officer Troy Rowell to the scene to administer a standardized fidd sobriety
test. Officer Rowd | asked Turner where he had been traveling from, and Turner said he was coming from
afriend's house in Memphis when he had afla tire. Officer Rowdll read Turner hisMirandarights. Then,
Turner consented to perform the field sobriety test.
T6. Officer Rowel questioned Turner beforeadminigeringthetest. Thefollowing istaken from Officer
Rowdl'strid testimony:

| asked him how much he had had to drink that night, or how much he had had to drink,

and he asked me since when. | asked him since the previous night, being that this

happened about 6:45 inthe morning, and he stated that he was unsure. | asked imtotry

to remember for me how muchhe had had to drink. At that time he stated that he had had

SX to seven beers.
Turner stated that it had been about two hourssince hislast drink. He opined that he was not too impaired
to drive because he had driven there from Memphis. Officer Rowell noticed during the conversation that
Turner had bloodshot eyes, was unsteady on his feet, and staggered as he walked around. He swayed
fromsdeto sde, mumbled, and durred words. Officer Rowdl| detected the smel of intoxicating liquor on
Turner's breath.
q7. Officer Rowd| administered the standardized fidd sobriety test. Turner exhibited Sx indicia of
intoxicationduring the performance stage of the walk and turn test and was unable to perform the oneleg
dand test. Officer Rowell asked Turner if he had takenany medicationthat night. Turner said that he had
taken three Xanax pills within the last twenty-four hours. 1t was Officer Rowdl's opinion that Turner was
too intoxicated to drive.

18. Officer Riggstook Turner into custody. During booking at the police station, Turner was gttingon

abench, with one arm handcuffed to the bench, whenhe passed out and fdl fromthe bench onto the floor.



Officer Riggs was unable torouse Turner for several minutes. Turner consented to takethe Intoxilizer 5000
test, which registered his blood acohol content at .028.
T9. Officer Rowel| testified that a blood alcohol content of .028 was below thelegd limit of .08. He
asotestified that blood acohol content dissipates over time, and that the Intoxilizer test was administered
to Turner gpproximately two and a haf hours after Turner was stopped by Officer Riggs. Officer Rowell
a0 tedtified that the Intoxilizer detects acohol only, not drugs. He tedtified that, based histraining and
experience, Xanax canimpair a person's ability to operate amotor vehicle. The court admitted evidence
of Turner'stwo prior DUI convictions, one on June 26, 2002 and one on May 28, 2002.

LAW AND ANALYSIS
|. THAT THECOURT IMPROPERLY OVERRULED THEMOTIONS FORDIRECTED VERDICT,
PEREMPTORY INSTRUCTIONANDJNOV, ORALTERNATIVELY,NEW TRIAL IN THAT THE
VERDICT OF THE JURY IS NOT SUPPORTED LEGALLY AND FACTUALLY BY THE
EVIDENCE PRESENTED AT TRIAL.
910.  Turner arguesthat he was entitled to a directed verdict, a peremptory ingruction, or aJNOV, or
that he was entitled to a new tria because the verdict was againg the overwheming weight of the evidence.
Moations for a directed verdict or a INOV or a request for a peremptory instruction attack the legal
aufficiency of the evidence. McClain v. State, 625 So. 2d 774, 778 (Miss. 1993). Each of these
chalenges requires this Court to consder the propriety of the trid court's ruling based upon the evidence
before the court when made and, therefore, we "properly review([] the ruling on the last occasion the
chdlenge was madeinthetria court.” 1d. Turner'slast chalenge to the sufficiency of the evidence was
his motion for aJNOV.

11. Regarding the legd sufficiency of the evidence, this Court must view al the evidence in the light

most favorable to the verdict. Wetzv. State, 503 So. 2d 803, 808 (Miss. 1987). Wetakedl thecredible



evidence cong gent withthe verdict astrue, and give the prosecution the benefit of dl favorable inferences
that may reasonably be drawn from the evidence. 1d. "We may reverse only where, with respect to one
or moreof the dements of the offense charged, the evidence so considered is suchthat reasonable and fair-
minded jurors could only find the accused not guilty.” Id.
12. Mississppi Code Annotated section 63-11-30(1) (Rev. 2004) providesthat "[i]t is unlawful for
any person to drive or otherwise operate a vehicle within this state who (a) is under the influence of
intoxicatingliquor; (b) is under the influence of any other substance whichhasimpaired such person's aility
to operate amotor vehicle; (c) has an acohol concentration of eight one-hundredths percent (.08%) or
more for persons who are above the legd age to purchase dcohalic beveragesunder statelaw . . .." The
jury found that Turner had violated 8§ 63-11-30(1)(@) and (b).
113.  Turner argues that there was insufficient evidence concerning two elements under the satute. He
argues that there insufficient evidence that he operated a vehicle, and insufficient evidence that he was
impaired while doing so. Turner aversthat there was insufficient evidence showing he operated the van
because no officer saw him driving the van, Officer Riggs did not see the van'skeys in the ignition, the van
was off the road, and the van was not running.

To be guilty of driving or operating amotor vehide while under the influence of drugs or

acohal, or withanillegdly high blood-al cohol content, the personmust be shown by direct

proof or reasonable inferences to have driven the vehicle while in that condition, or . . . to

be "operating” the vehide while stting behind the whed, in control withthe motor running.
Lewis v. State, 831 So. 2d 553, 558 (118) (Miss. Ct. App. 2002). When there is other sufficient
evidence of impaired operation, no eyewitness testimony of impaired operation is needed to sustain a
conviction. Holloway v. Sate, 860 So. 2d 1244, 1246-47 (12) (Miss. Ct. App. 2003). In this case,

there was sufficent credible evidence from which it could be reasonably inferred that Turner had been



operaing the vehicle prior to being stopped by Officer Riggs. The palice digpatch informed Riggs of a
white van driving erraticaly and, later, that the van had stopped. There were tire marks leading from the
road to the van. Officer Riggs discovered Turner inthe driver'sseat of the whitevan. Turner told Officer
Rowel he had driven to that location from Memphis. Turner stated that the vanhad aflat tire. Therewas
no evidence that anyone else had been driving the van.

14. Turner arguesthat there was insuffident evidence that he was impaired while operating the van
because the Intoxilizer revealed his blood acohol content to be below the lega limit, because he was
cooperative withthe police, because aflé tireis alegitimate reasonto be off the road, and because hewas
aufficiently lucid to call awrecker service to refrieve the van. He aversthat his poor performance of the
fidd sobriety tests was reasonably attributable to his being awake dl night, and maintains that he was
merely adeep, not passed out, when he fdl off the bench at the police sation.

15.  Insecuring Turner'sconvictionfor violation of 8 63-11-30 (1)(a) and (b), the State did not have
to prove that Turner's blood a cohol content was .08 percent or more whenhe operated the vehicle. Such
proof is required for guilt only under section (c) of the statute. To prove Turner's guilt under sections (a)
and (b), the state had to prove only that Turner was under the influence of intoxicating liquor and under the
influence of "any other substance which hasimpaired such person'sability to operate amotor vehicle 1d.
We find that there was sufficient credible evidence that Turner was under the influence of alcohol and of
any other substance while driving the van. Miss. Code Ann. 8§ 63-11-30 (1)(a) and (b) (Rev. 2004).
Turner admitted to Officer Rowell that he had consumed Sx to seven beers and had most recently
consumed acohol two hours before being stopped. Hed so admitted to consuming three Xanax pillswithin
the previous twenty-four hours. Officer Rowel| testified that Xanax canimpair someone'sability to operate

amotor vehicle. Officer Rowel | observed that Turner had bloodshot eyes, was unsteady on hisfeet, durred



his speech, and that the amdl of acohol emanated from Turner's breath. During the field sobriety test,
Turner exhibited Sx indida of intoxication and was unable to perform the one leg stand test. From this
evidence, one could reasonably infer that, when Turner was driving the van, he was under the influence of
acohol and of Xanax whichimpaired his ability to operate the van. SeeHarrisv. State, 830 So. 2d 681,
683 (13) (Miss. Ct. App. 2002). Thisissue iswithout merit.

116. Turner arguesthat heis entitled to anew trid because the verdict was againg the overwhelming
weight of the evidence. A mation for anew trid attacks the weight of the evidence and isaddressed to the
tria court's sound discretion. Wetz v. State, 503 So. 2d 803, 812 (Miss. 1987). "Thetrid judge should
not order anew trid unless[the judge] is convinced that the verdict is so contrary to the overwheming
weight of the evidence that to dlow it to stland would be to sanctionanunconscionable injustice.” 1d. We
will only reversethe trid court's denia of amotionfor anew trid if we determine that the tria court abused
itsdiscretion. 1d. Inreviewing the decison of thetrid court, we accept astrue dl of the evidence favoring
the State. Id. Itisthe exclusive province of the jury to weigh the credibility of the evidence and resolve
any conflicts therein. Groseclose v. Sate, 440 So. 2d 297, 300-01 (Miss. 1983). Considering the
evidenceof Turner'sguilt under 8§ 63-11-30 (1)(a) and (b), adduced abovein our review of the sufficiency
of the evidence, the jury's returning a verdict of guilty was areasonable concluson. The verdict was not
agang the overwhdming weght of the evidence and the trid court was within its discretion in denying
Turner's motion for anew trid.

Il. THAT THE TRIAL COURT ERRED IN FAILING TO GRANT THE CIRCUMSTANTIAL
EVIDENCE INSTRUCTION, D-2.

M17. Turner aversthat he was entitled to acircumstantid evidenceindruction. A circumsantia evidence

indructionisrequired only whenthe State's case is entirely circumatantia, and the ingtructionis not required



whenthereisbothdirect and circumstantid evidence of the defendant's guilt. Gilleylen v. State, 255 So.
2d 661, 663 (Miss. 1971). Direct evidence has been held to include evidence such as eyewitness
testimony, the defendant's confession to the offense charged, or the defendant's admisson as to an
important dement thereof. Lynch v. Sate, 877 So. 2d 1254, 1265 (123) (Miss. 2004).

118.  Turner requested a circumgantial evidence indruction. The State objected to the instruction,
arguing that Turner's admission to consuming Six to seven beers and three Xanax tablets was direct
evidence obviaing the need for acircumstantia evidence ingruction. Turner's attorney agreed. Then, the
trid court ruled that Turner's admissions were direct evidence of his guilt and denied the indruction. On
apped, Turner arguesthat the court'sdenid of the ingtruction was error because the case againgt him was
entirdy circumgantid.

119. By agreeing with the State that he was not entitled to a circumstantia evidence indruction, Turner
effectively withdrew his request for the ingtruction and thus waived his right to attack the denid of the
indructiononappea. O'Flynnv. Owens Corning Fiberglas, 759 So. 2d 526, 536 (1132) (Miss. Ct. App.
2000). Notwithstanding the fact that this issue is barred from our review, no circumgantia evidence
indruction was required in this case. Turner's admissions to drinking sSix to seven beers that night,
consuming three Xanax pills within the last twenty-four hours, and driving from Memphis constituted
admissons onthe dements of impaired operation of a motor vehicle as defined by § 63-11-30(1)(a) ad
(b), and weredirect evidenceof hisguilt. Lewis, 831 So. 2d at 558 (123). Therefore, the evidenceagaingt

Turner was not purely circumstantia and Turner was not entitled to acircumstantial evidence ingtruction.

120. THE JUDGMENT OF THE CIRCUIT COURT OF DESOTO COUNTY OF
CONVICTION OF FELONY DRIVING UNDER THE INFLUENCE AND SENTENCE OF
FIVE YEARS IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF



CORRECTIONSAND FINEOF$2,000l SAFFIRMED. ALL COSTSOF THISAPPEAL ARE
ASSESSED TO DESOTO COUNTY.

KING, C.J.,BRIDGESAND LEE, P.JJ.,IRVING, MYERS, GRIFFIS,BARNES AND
ISHEE, JJ., CONCUR.



